and the failure to use brakes and horn is merely the reason why the act is anti-social in character. This is the typical automobile negligence misfeasance. An item of omission is involved, it is true--omission to use ordinary care. But this nonfeasance of a duty of care is simply the reason why the act of physical contact is anti-social or delinquent. There is no pure nonfeasance because the defendant has acted.
Another difference is noticeable between action and inaction, and it is this difference which accounts in part for the divergent legal consequences often applied to misfeasance and nonfeasance. In an instance where the defendant has harmed the plaintiff by his action, he has been guilty of positively making the plaintiff's status worse: by affirmative measures he has created a new risk of harm. But where the defendant's alleged delinquency lies only in his passivity, he has merely failed to benefit the plaintiff by interfering in the latter's affairs. 4 PRESENT STATUS OF THE LAW OF AFFImATIVE TORT DUTIES A convenient way to comprehend the concept of nonfeasance is to classify the most familiar situations in which affirmative duties to act are held to exist. The present categorization does not purport to be exhaustive, but it does give a generalized picture of the range of affirmative duty in tort.
Duties Arising Out of the Occupancy of Land
Duties incident to the tenure of real property are imposed upon the owners and occupiers of such property, and the failure to perform such duties, technically a nonfeasance, results in liability towards certain categories of persons on the land or in areas adjacent to the land. The general proposition is that a land occupier is under a duty to make reasonable use of his property so as to cause no unreasonable harm to those in the vicinity of the property.5 The liability is predicated mainly 4. PROSSER, Tors 191 (1941) . Bohlen uses the analogy of mathematics. "In the one case the defendant, by interfering with plaintiff or his affairs, has brought a new harm upon and created a minus quantity, a positive loss. In the other, by failing to interfere in the plaintiff's affairs, the defendant has left him just as he vas before; no better off, it is true, but still in no worse position; he has failed to benefit him, but he has not caused him any new injury nor created any new injurious situation. There is here a loss only in the sense of an absence of a plus quantity. It is this latter difference uhich in fact lies at the root of the marked difference in liability at common law for the consequences of misfeasance and non-feasance." Bohlen, supra note 1, at 220. Eldrcdge taLes the same view. "There is a fundamental difference, I believe, ictween a misfeasance and a nonfeasance.... The man who is guilt, of a misfeasance makes the other's condition worse than it was before, while the man who is guilty of a nonfeasance does not worsen the other's condition." ELrI)REGE, op. cit. supra note 3, at 13.
5. For an analysis of land duties in terms of reasonable and unreasonable user, see
Smith, Reasonable Use of One's Own Propcrty as a Justification for Damage to a Ncighbor, 17 COL. L. Rnv. 383 (1917) .
on possession of the realty rather than on ownership, the theory being that the possessor is in control and can more easily perform duties of protection. 6 No effort is made here to delimit the full scope of a land occupier's liability for nonfeasance; it is sufficient to point out the broad outlines of responsibility. There exists, first of all, the traditional Anglo-American rule that the possessor of land does not have the affirmative obligation to protect persons outside the premises against risks incident to the natural condition of the land, such as the falling of a decayed tree upon a public highway. This rule grew up in an agricultural economy when land was largely in a natural state and when the burden of inspection would have been a heavy one. There are indications, however, that a rule imposing liability in respect to natural conditions may be arising in the urban centers of our society. ' With reference to persons who have actually entered the premises, liability for nonfeasance is dependent upon the legal tag which the court attaches to the plaintiff. If he be a "mere trespasser," that is, one on the land without permission and without business invitation, there is no affirmative duty to make the premises safe.' This rule has been qualified by the "attractive nuisance" doctrine, under which many courts allow recovery for failure to put land in a safe condition for children whose trespasses could be reasonably anticipated. 0 If the entrant be denominated a "licensee", i.e., on land with permission but without business invitation," no duty of care is owed to 6. A lessor out of possession is in general under no obligation to keep the premiseS in repair. Phelan v. Fitzpatrick, 188 Mass. 237, 74 N.E. 326 (1905) TORTS § 330 (1934) . Occasionally the qualifying epithets "naked," "bare" or "mere" are used in refering to the licensee. The adjectival qualification seem largely meaningless, except perhaps to indicate a predilection in the court towards denial of liability. make the premises reasonably safe for his arrival unless the attractive nuisance doctrine intervenes.
RESTATEMENT,
12 Yet, while the licensee is not entitled to demand of the land occupier that he make the premises safe, the modem rule appears to place upon the occupier an affirmative duty to warn of concealed dangerous conditions, and to that extent liability attaches for injury resulting from omission.' 3 Another category of persons on land is that of the "initee" or "business visitor," customarily defined as one on land upon business which concerns the occupier of the land and upon invitation, actual or constructive.
14 The occupier must exercise reasonable care to warn the business visitor or to make the premises safe for him in respect to dangerous activities or conditions of which the land occupier knows or which he could discover by reasonable inspection.15 Apparently this duty is exacted as a price for the economic benefit conferred or expected to be conferred by the visitor.' 6 It is a definite affirmative obligation, and liability will attach for nonfeasance.
Possibilities of liability for nonfeasance also exist on the part of vendors and lessors of land. Although a vendor's liability for nonfeasance after he has parted with possession is extremely restricted, ' he may be liable for failure to disclose to the vendee concealed dangers of which he knew and of which the vendee neither knew nor could be expected to discover by reasonable inspection." 5 There is no obligation on the 309, 191 At. 233 (1937) . A few courts still announce the rule that the only duty owed to a licensee is to rcfrain from wilful or Wanton injury, but the increasing regard for human rights as oppoed to property rights has caused this strict position rapidly to deteriorate. Representative of the rigidity of the strict rule are O'Brien v. Union Freight R.R., 209 Mass. 449, 95 N.E. 861 (1911) and Sohn v. Katz, 112 N.J.L. 106, 169 Atl. 833 (1934) .
14. Typical of invitees are customers in a store and patrons of restaurants, banks, and amusement places. The invitee category includes a large and amorphous group difficult of synthesis even around the broad principles of business purpose. vendor to disclose defects which a reasonable inspection by the vendee would disclose. The affirmative duty of a lessor is more extensive than that of a vendor, presumably because a lessor continues to derive economic benefit from ownership of the premises and therefore should not be permitted to escape liability entirely. While the lessor is not ordinarily responsible for conditions which develop subsequent to the transfer of possession, 9 he may be liable, like the vendor, for concealed dangerous conditions existing at the time of the transfer of which he knew and of which the lessee could not be expected to learn by reasonable inspection. 2 Then again, if the land be leased for a public purpose, the lessor is held to an affirmative duty to inspect and repair the premises before transferring possession.
2 1 And, of course, if the lessor retains control of part of the premises, such as common passageways, he has the ordinary duty of an occupier as to such portions. 2 If the lessor covenants with the lessee to keep the premises in repair, he is liable in contract to the lessee for breach of the covenant 23 but is not, under the prevailing rule, liable to the tenant 24 or to third parties for tort damages by reason of his nonfeasance.. 
Duties Arising Out of the Manufacture and Supply of Chattels
The effect of economic and social developments on the course of the common law is seen in the growth pattern of the rules applicable to manufacturers and suppliers of chattels towards persons sustaining personal injury or property damage because of some defect in the makeup of the chattel . 25. Cullings v. Goetz, 256 N.Y. 287, 176 N.E. 397 (1931) ; Harris v. Lewiston Trust Co., 326 Pa. 145, 191 Atl. 34 (1937) ; Noble v. Marx, 298 N.Y. 106, 81 N.E.2d 40 (1948) . A growing minority rule would, however, create a tort duty growing out of the contract and extending to the tenant, the tenant's family, and to others on the land in the tenant's right. See Ashmun v. Nichols, 92 Ore. 223, 178 Pac. 234 (1919) ; Dean v. Hershowitz, 119 Conn. 398, 177 Atl. 262 (1935 Rep. 402 (1842) . Plaintiff, driver of a coach, sought to recover from a contractor who had agreed with a third party to keep the coach in repair for injuries sustained when the coach broke down. No recovery vms allowed bLcause of plaintiff's failure to show "privity of contract."
28. Thomas v. Winchester, 6 N.Y. 397 (1852 36. Rosebrock v. General Elec. Co., 236 N.Y. 227, 140 N.E. 571 (1923) . 37. Boyd v. Coca Cola Bottling Works, 132 Tenn. 23, 177 S.W. 20 (1915); Culbertson v. Coca-Cola Bottling Co., 157 S.C. 352, 154 S.E. 424 (1930) . Contra: Chysiry v. Drake, 235 N.Y. 468, 139 N.E. 576 (1923) .
Duties Arising Out of the Master-Servant Relation
A host of affirmative duties spring from the master-servant relation. The master is under a duty to provide a safe place of work," satisfactory tools," 9 and competent fellow servants." The master must also give warning of dangers which are not readily apparent, 4 ' and must make reasonable rules for regulating the activities of the shop. 42 As a practical matter the common-law action for breach of these duties has virtually disappeared with the adoption of the Workmen's Compensation statutes, but the obligations still exist as a basic minimum of employer duty. Where the nature of the employment is such that the servant is quite dependent on his master for protection, and where the probability of help from other sources is minimal, it is not uncommon to hold the master for a failure to provide proper or prompt aid to an injured servant. 44 The principle is well exemplified by Harris v. Pennsylvania R. R.
which, though tinged with elements of maritime law, indicates the basic philosophy of the duty. There a seaman, without any negligence on the part of the officers or crew of the defendant's vessel, fell overboard through his own negligence, and the owners of the ship were held liable for a failure of the officers and crew to make a reasonable effort to save him. Similarly, a railroad is under the duty of giving aid to an injured employee, at least where the situation is emergency in character so as 41. Brennan v. Gordon, 118 N.Y. 489, 23 N.E. 810 (1890) ; Daly v. Kid, 106 La. 170, 30 So. 254 (1901) . No warning of obvious dangers is necessary. Chicago & A. Ry. v. Bell, 209 Ill. 25, 70 N.E. 754 (1904 Scarff v. Metcalf, 107 N.Y. 211, 13 N.E. 796 (1887) .
AFFIRMATIVE DUTIES IN r TORT
to preclude the probability of aid from other quarters.", And it must provide protection against the weather for an employee working a great distance from any place of food and shelter.A 7 The rule seems to be predicated upon the notion that railroad employment is frequently hazardous and migratory so as to place the employee in unusual and dangerous places.
Duties of Carriers to Passengers and Trespassers
It seems clear that a carrier is liable for failure to take reasonable steps to aid a passenger imperiled through no fault of its own. In Yaroo & 21. V. R.R. v. Byrd -' a passenger fell off a train through his own negligence, and the railroad employees left him lying near the track for more than three hours when they could easily have taken him to a physician at the next station. The railroad was held liable for failure to perform the duty of proper attention after an accident. Matthews v. Carolina & N. W. Ry., 175 N.C. 35, 94 S.E. 714 (1917) . Plaintiff, an employee of defendant company, lived with the company's permission in one of its cars. When the car was threatened by flood waters plaintiff requested defendant to remove it to a safe area. Defendant declined the request, and plaintiff's goods were destroyed. The court held the defendant was under no duty to rescue the servant's goods from the consequences of a calamity for which defendant was not responsible.
48 50. The carrier's duty of care is variously described by verbal formulae such as "great care," "highest care," "extreme caution." Perhaps the most prevalent formula, for what it may be worth, is "the utmost caution characteristic of very careful, prudent men." Pennsylvania Co. v. Roy, 102 U.S. 451, 456 (1330) . In Middleton v. Ahitridge, 213 N.Y. 499, 510, 103 N.E. 192, 197 (1915) the court defined the carrier's duty as follows: "If a passenger becomes sick and unable to care for himself during his journey, it seems plain that the carrier owes him an added duty resulting from the change of situation. That duty springs from the contract to carry safely. Of course, the carrier is not bound, unless it has notice of the fact, to observe that its passenger is ill, but if the defendant's ser-vants kmew, or had notice of facts requiring them, in the exercise of reasonable prudence, to know that the deceased was sick and in need of attention, it vwas their duty to give him such reasonable attention as the circumstances and their obliga- A similar high affirmative duty might be expected of innkeepers to aid imp-.riled guests, according to the intimations of Scholl v. Belcher, 63 Ore. 310, 127 Pac. 963 (1912) . But cf. Plutner v. Silver Associates, Inc., 186 Misc. 1025 (N.Y.C.Mun.Ct. 1946 On the question whether a railroad is liable for omitting to care for a trespasser who has been injured without fault on the part of the railroad the leading case is Union Pacific Ry. v. Cappier.5 1 There a trespasser was struck by a train without negligence by the railroad, and the railroad employees failed to care for him so that he died a few hours later. The court held there was no liability for this neglect," and the ruling, while impossible to sustain in point of morality, appears to be the law despite an isolated case to the contrary.
3

DutiesA rising Out of the Gratuitous Undertaking
Where there is an undertaking to perform a gratuitous service, it is generally held that one is not liable for an absolute failure to act but may be liable if he has commenced performance. 4 Thus a railroad may be held liable to an injured traveller where it gratuitously undertakes to continue certain warning safeguards and fails to do so." Similarly, liability was imposed where the owner of certain real estate was interested in purchasing adjoining property which was to be sold at auction, and another person gratuitously offered to represent him in bidding at where plaintiff, while availing himself of the facilities provided in defendant's bathhouse at a seaside resort, fell and sustained injuries. The court held that defendant was under no legal duty to offer relief or assistance when a patron became sick or was injured on the theory that such a duty was not within the contemplation of the cost of admission to an enterprise held out to the general public.
51. 66 Kan. 649, 72 Pac. 281 (1903). 52. The court found itself "unable to approve the doctrine that when the acts of the trespasser himself results in his injury, where his own negligent conduct is alone the cause, those in charge of the instrument which inflicted the hurt, being innocent of wrongdoing, are nevertheless blameable in law if they neglect to administer to the sufferings of him whose wounds we might say were self imposed . . . . For withholding relief from the suffering, for failure to respond to the calls of worthy charity, or for faltering in the bestowment of brotherly love on the unfortunate, penalties are found not in the laws of men, but in that higher law, the violation of which is condemned by the voice of conscience, whose sentence of punishment for the recreant act is swift and sure." Union Pac. Ry. v. Cappier, 66 Kan. 649, 653, 72 Pac. 281, 282 (1903) . In commenting on this case Harper observes that "Such pious incantations are not very convincing for the notorious reason that the 'higher law' and 'the voice of conscience' frequently fail to move men to take the minimum action that a civilized society requireg. It is to be hoped that some courageous court will hold that the situation just described creates a . . . legal duty to give such reasonable aid as the circumstances of the parties require and permit." HARER, TORTS 199 (1933 1901) . A trespasser was struck by a train and thrown off a trestle in a helpless condition. The court indicated that, while there was no evidence to show that the railroad was negligent in striking the trespasser initially, it would be negligence for the railroad employees not to stop and care for the trespasser if they had knowledge that the accident had occurred.
54. Thorne v. Deas, 4 Johns. 84 (N.Y. 1809 [Vol. 58: 1272 the sale. The failure of this latter individual to submit a bid on the owner's behalf, after he had commenced the undertaking by going to the auction, was held to result in liability.-" This willingness to find a commencing of the undertaking-and hence a misfeasance-appears regularly in these cases. 7 The problem is perhaps best illustrated in the insurance application cases. A policy of insurance is of course a contract, ith the additional requirement of insurable interest." The legal relations between an applicant for insurance and the insurer, it is often said, are to be tested and governed by the principles applicable to contracts in general. But there is conflict as to whether the analogy applies to the question of whether legal obligations arise only after a contract of insurance has been made, or whether in certain circumstances a legal duty e.xsts to act promptly upon an application for insurance and to inform the applicant within a reasonable time whether his offer is accepted or rejected. On the theory that the legal relations between the applicant and the insurance company are purely contractual,", one view holds that delay, mere inaction by an insurance company in passing on an application, is not axf acceptance, and that such delay does not constitute any breach of duty. 6 ' The other view is that an insurance company upon receiving an application is under a legal duty to process the 57. An analogous problem exists in the question of tort liability for nonperformance of a contract. In Lichow v. Sowers, 334 Pa. 353, 6 A.2d 285 (1939) an attorney was instructed to file certain petitions on behalf of a client. He failed to do so and neglected to appear in court with the result that the client was adjudged in contempt. The attorney was held liable on the theory that since he had undertaken to do certain specific acts his failure to do so was a sufficient grounding for an action of tort. The court did seem to feel, however, that an action in assumpsit vould have been more appropriate. Cf. Livingston v 60. "It is undisputed that there is a clear moral obligation upon the company to act without unreasonable delay; and it may very w,'ell be that there is a vague undefined understanding that it intends and is expected to do so. But a contract implied in fact must rest upon the intent of the parties; it requires an agreement, a meeting of the minds, an intent to promise and be bound." Prosser, Delay in Acting on an Application for Insurance, 3 U. OF Cn. L. Rrv. 39, 49 (1935 (1930) . The court in the Brady case used this language: "This legal duty must arise by virtue of some express provision of the statute or from the contractual relation existing between the parties whereby a legal duty, not a moral duty, devolves upon the insurance company to act within a reasonable time upon an application submitted." application within a reasonable time," and is liable for negligent delay in acting upon the application. 63 One reason given for imposing a tort duty upon the insurance company is the recognition that the business of insurance is quasi-public in character and that the nature of the risk is such that any appreciable delay in acting on the application is likely to result in the very loss against which the insurance is intended to indemnify. "4 Another possible reason for imposing the tort duty rather than taking the contract approach is rooted in the distinction between nonfeasance and misfeasance. It is the familiar rule that where there is nothing more than a voluntary promise, there is no obligation to carry it out, but once the defendant starts to act upon the promise he may be held liable in negligence where he fails to act as a reasonable man would under the circumstances. 65 Insurance agents accepting applications with the first premium attached may be said to have acted under this rule, so that their principals are liable in tort for unreasonable delay in acting on applications, even though liability in contract is foreclosed because of the lack of a binding promise.
ANALYSIS OF THE PRESENT LAW OF AFFRiATIVE TORT DuTIE.s:
THE BENEFIT PRINCIPLE Is there any single consistent principle which can be found running through the apparently amorphous mass of affirmative duties in the law of torts? Is there anything in common which can serve to analogize the duties of land owners and occupiers, manufacturers and suppliers of chattels, employers, carriers, and those who have failed to perform gratuitous undertakings? The binding thread seems to be a benefit principle.
6 7 Affirmative duties are imposed only in situations where the one under a duty to act has voluntarily brought himself into a 62. The duty in tort seems to arise only in those cases where the application is accompanied by the first premium and is in every respect complete. Thetford v. Hartford Fire Ins. Co., 27 Tenn. App. 600, 183 S.W.2d 314 (1943) . It has been suggested that whether or not a premium has been paid should have no bearing on the question of the tort duty of prompt action so long as the applicant has performed all other requirements of the application. See Note, 40 YALn. L. J. 121, 126 (1930 D. 122, 138-9, 293 N.W. 200, 210-11 (1940) .
65. Siegel v. Spear & Co., 234 N.Y. 479, 138 N.E. 414 (1923) . 66. Prosser, supra note 60, at 55. 67. The theory of benefit as the basis of positive duty is expounded by Bohlen, sutpra note 16. [Vol, 58: 1272 certain relationship with others from which he obtains or expects benefit. There is in a sense a "consideration" moving to the person under the affirmative duty, although that "consideration" need not move from the one asserting the right correlative to the duty.c The unexpressed assumption seems to be that the compensatory nature of the relationship between the person sought to be held liable and the person injured is such an element of advantage as to justify the imposition of duties more exacting than those which society normally requires of its members.
Origins of the Benefit Principle
The earliest concept of tort was the direct invasion of another's rights by affirmative misconduct. The primitive courts were concerned primarily with violations of the King's peace, and the action of trespass was criminal in its origin, with a fine being levied upon conviction.?9
Trespass was the remedy for forcible and direct injuries to persons and property, no effort being made to exact retribution for failures to act.
In a primitive society the prime aim was the prevention of forcible actions resulting in breaches of law and order; non-action was too remote and ethereal to warrant the imposition of liability.
Liability for failure to act was a later development. It arose in the circumstance where a consideration had been given and a duty assumed. Where there was an alleged affirmative duty to protect others, it was necessary that there be an assumpsit founded on a consideration." In the case of certain public trades, such as innkeepers, carriers, barbers, and physicians, the notion grew up that the persons plying these trades were under a duty to accept any member of the public as a customer, and hence as to them no assumpsit had to be alleged. Yet,
6S.
Harper states the rationale of affirmative duties in these terms: "On the other hand, an affirmative duty-may be imposed upon persons who are in no sense creating risks by their activities. The duty here goes further and comprehends protection against additional risks which are not brought into existence by the defendant. This duty is not general, but is confined only to persons occupying certain relations to others which are of such a character that the decencies of society require the affirmative duty for its orderly regulation. The law fastens upon certain social relationships certain corresponding responsibilities, and when the relationship is important enough to require its safeguarding by legal rights and liabilities, legal duties are attached thereto. Perhaps one of the most significant factors which has affected the development of the law here is the element of advantage in the relationship for the person upon 70. Y. B. 3 Hen. VI, f. 36, pl 33: "If I bring deceit against one for this that he was my attorney and by his negligence and default I lost my land, in this case it is necessary that I declare how he was retained by me and took his fee."
while the necessity for a formal assumpsit supported by a consideration disappeared, the duty still rested on the firm base of an economic benefit flowing to the tradesman by reason of his regular business activities.
Apparently then the germ of the duty to take precautions to safeguard the safety of others was but an incident of the carrying on of a business for gain. Thus it is that Bohlen, speaking of the origin of affirmative obligations, expresses the view that "while everyone is bound to refrain from action probably injurious to others, no duty to take affirmative precautions for the protection of those voluntarily placing themselves in contact with him is cast upon anyone save as the price of some benefit to him. The duty is in fact founded on a consideration moving to the obligor, though not necessarily from the obligee." 1 The same idea ran through the early English cases concerning real property obligations. 7 2 Any duty imposed for nonfeasance was a duty growing out of a beneficial use of the property for a certain purpose and not out of ownership alone.
3
The Benefit Principle in the Modern Law of Affirmative Duties
By study of the situations in which an affirmative duty is imposed it is possible to see the steady operation of the benefit principle throughout the labyrinth of modern tort relationships. Taking the duties of owners and occupiers of land as a specimen, it is found that a justification for the heavy burden of duties surrounding possessors of land is found in the potential or actual benefit derived from the use or rental of such land. The land possessor has voluntarily performed the act of acquiring the land 74 and occupies the land, presumably with the purpose of reaping some form of benefit for himself, be it economic, social or psychological. A "consideration" therefore flows to the land possessor, and as a "price" for that consideration certain affirmative duties are imposed. The greater the benefit likely to accrue, the more extensive is the duty. As has been indicated, duties to business visitors are considerable in their affirmative aspect, while those to licensees are less in scope, and those to trespassers nonexistent until the frontier of actual misfeasance is crossed. The lines of duty and benefit follow 71. Bohlen, supra note 16, at 220.
72.
Today liability of a possessor of land for nonfeasance may exist based on mere ownership without beneficial use, the old rule having been altered to that extent, but the idea of benefit is still paramount as indicated by the higher duty demanded towards business visitors who presumably confer greater benefits on the possessor of the land.
73. See Giles v. Walker, 24 Q. B. D. 656 (1890). 74. Bohlen seems doubtful of the voluntary character of the act of acquiring land in the case of inheritance. "The occupancy of real estate is, save perhaps when it comes into one's possession by inheritance, a conscious voluntary act." Bohlen, supra note 1, at 243. But even in the case of inheritance there must be an express or implied acceptance of the property, and to that extent the occupancy is voluntary. each other in rough correlation on the graph of social obligations in respect to real property, and as benefit increases so does duty.
The same substratum of benefit which operates in the land occupier cases may be unearthed in the area of the obligation of vendors and lessors of realty. The liability of the vendor is substantially less than that of the lessor. The vendor has parted with possession, and his economic or other benefit derived from the land has ceased to exist as a continuing factor. The lessor on the other hand, though he has parted with possession, retains still a residuum of economic benefit, and, so long as that benefit continues, potentialities of liability remain in Damoclean fashion suspended over him. This is not to say that the sole operative principle here is that of benefit; patently it is not. Other factors are of broad import, for example, ability to control the premises and to effectuate repairs. The vendor's control is ended whereas the lessor's may sometimes remain, and this is one of the important elements in imposing upon the lessor a greater duty. That control is an important consideration is evidenced by the reluctance of the courts to enforce liability even against a lessor where he has parted with control. However, the presence of the control element, while a complicating factor in the analysis, does not seem to detract from the strength of the argument relative to the operation of the benefit principle in the land cases.
The benefit principle also appears as an explanation for the common carrier cases. The carrier obtains economic benefit from the carriage of its passengers and also from the labor of its employees. Hence the duty to protect them even in situations where they have become imperiled through no fault of the carrier, may be regarded as the "price" for the benefit conferred. The carrier has voluntarily entered into a relationship with such persons, and it cannot complain when disadvantageous results attach to that relationship rather than the expected advantageous ones. Postulating the existence of the benefit principle serves also to explain why the carrier is not held to a similar affirmative duty towards trespassers whom it has without legal fault injured. The carrier has not voluntarily entered into jural relations with the trespasser. It derives no benefit either actual or potential from the forced association with him, and is therefore held to no duty to aid the trespasser when perils befall him. To analogize to the law of contracts, there is here no consideration and hence no duty. This is not to assert that there should be no duty; the umisdom of such judicial callousness towards basic humanitarian principles is manifest. The only point here made is that analytic distinction between the trespasser and the passenger or employee cases is possible on the level of the benefit principle.
The affirmative duties of manufacturers and suppliers of chattels also fit well within the framework of the benefit principle. These persons have voluntarily placed themselves in relationships with their immediate vendees and in less direct fashion with those members of the consuming public who purchase and use the chattels. The whole aim of the manufacturer or supplier is to obtain economic benefit through the operation of the chain reaction represented by the manufacturer, wholesaler, retailer, and consumer. Since benefit accrues to the manufacturer or supplier through this chain, it is not an illogical corollary to require affirmative action, such as inspection, in order to safeguard the members of the chain. Admittedly the corollary of duty and benefit is not a necessary one; it does not follow that the most tenuous benefit justifies the most onerous duty. The extent of the duty is a matter of extrinsic policies. The attempt at this point is merely to show the presence of the benefit as a common influential factor in all the affirmative duty situations.
In the case of the master-servant relationship the master's affirmative duties can be related to the benefit received by virtue of the relationship. The economic well-being of the master is presumably enhanced by the employing of a servant, and certain duties towards the servant arise out of this employment. Again the benefit principle cannot be regarded as explaining the entire ambit of the master's duties because other factors also enter. There is the element of the master's control over the conditions of work and the place of work which seems an important consideration in casting upon him the duty to provide both a safe place of work and safe conditions. Then too the cases which have placed the heaviest burden on the master have involved fact situations wherein the peculiar nature of the employment made the servant unusually dependent upon the master as his sole means of aid."& As in the case of the sailor at sea, where the maritime law has always imposed high duties on the master, there are employments on land involving comparative isolation of the servant from others and consequent inability of the servant to provide for himself, and in such employments higher affirmative duties are likely to be demanded of the master. This indicates that, while the benefit principle operates in the masterservant relationship, it is not the total criterion of the extent of the master's duty. As in most affirmative duty situations, benefit is a sine qua non for the existence of duty, but other policy considerations dictate the orbit of duty.
In the developing area of tort liability for failure to perform gratuitous undertakings it is difficult to generalize with accuracy because of the particularly fluid nature of the subject matter. It may, however, be noted that here too is the same pattern of a relationship voluntarily assumed. The factor which is customarily absent from the pattern is [Vol. 58: 1272the benefit to the actor sought to be held liable. In many of these cases there is no benefit to the gratuitous actor, but only detriment to the person injured by the actor's failure to perform. The lack of the benefit factor in these situations, in addition to the "contract" rationale, may well account for the reluctance of the courts to move forward in imposing liability in this field unless the case can be turned into a misfeasance situation.
Liability, then, seems to be imposed as a "price" for the benefit conferred; where there is no benefit, actual or potential, there is no duty to act. Herein lies the basic distinction between moral and legal duty.
AFFIRMATIVE TORT DUTIES AND AMor DUTIES
In analyzing the present law of affirmative obligations it has been seen that the basic consistent principle, insofar as consistency can be found, is the principle of benefit. Application of this principle, however, results in serious discrepancies between duties at law and the duties which moral consciousness would seem to dictate. "No action will lie against a spiteful man, who seeing another running into a position of danger, merely omits to warn him."--G Nor will a physician be liable for a failure to attend a man who is in dire danger of death.n Similarly, one may stand idly by and watch another drown ", or bleed to death. 79 A railroad may ignore a trespasser injured by operation of the train but without negligence of the railroad, -and a master need not rescue his servant's goods from the ravages of a flood though the master might easily do so."' A particularly shocking decision refused to allow recovery for injuries to a child resulting from failure of those in charge of certain dangerous machiner, to remove him from harm's ay.8
While the absence of benefit to the person sought to be held liable is the primary distinction between these so-called "moral obligation" cases and the traditionally recognized situations in which liability for nonfeasance is imposed, there are additional reasons for judicial reluctance to ignore that distinction. The "rugged individualism" of the common law, historically viewed, tends to regard men as independent and self-reliant. The laissez-faire approach of the common law restrained men from committing acts of affirmative harm but did not make the government an agency for forcing men to help each other. Another unexpressed judicial premise has been the feeling that it is a more serious restraint on personal freedom to require a person to act than it is to place limits on his liberty to act. 3 Also militating against the recognition of moral duties is the oftencountered difficulty of determining upon whom the responsibility for action should rest and under what circumstances they should be imposed. Everyone must refrain from committing affirmative wrongs. But the problem is more intricate in the case of negative wrongs. Suppose A is in danger and fifty men are at hand to rescue him. Must all attempt the rescue under pain of liability? To what extent must a man go in attempting to rescue or to give aid? Presumably he need not risk his own life, but still the problem exists of drawing the line at some point short of actual risk of life. 4 These are the kinds of problems which have created judicial doubts as to the propriety of seeking to equate law and morality in tort, and which courts will have to work out step by step in demarcating the scope of any new liability. his property depended for its preservation on the affirmative acts of the railroad employees-acts which they were evidently not disposed to render out of kindness, and which he was in no position to induce them to perform by bargaining. Nor would a legal duty to move the train have subjected either the employees or the railroad company itself to anything having the slightest resemblance to slavery." Hale, Prima Facie Torts, Combination and Non-Feasance, 46 CoL L. REV. 196, 214 (1946 The early history of the common law evinces a tendency to grant redress only for active misfeasances. Liability for omissions to act belonged to a later period. It first worked its way into the law in situations where there was an actual assumpsit supported by a consideration. As tort and contract law diverged, the doctrine of consideration remained as an overt factor in breach of contract suits for omissions to act, but in tort the notion of consideration became less formalized and unnecessary as a procedural allegation. Yet even in tort the notion of benefit to the obligor remained, and the situations in which liability was imposed for nonfeasance were situations wherein a beneficial relationship existed on the part of the obligor towards the obligee. The liability of owners and occupiers of land, manufacturers and suppliers of chattels, employers, and carriers all illustrate this principle; since such parties are in a beneficial relationship with certain classes of persons they are held liable to such classes for nonfeasance. Liability is rarely imposed upon persons who fail to perform gratuitous undertakings because by and large no beneficial relationship there exists. The great disparity between legal and moral obligations lies in the area where the person under a moral duty is not in such a relationship towards the obligee as involves benefit, as in the case of a failure of a person to rescue a stranger. In such cases there is no antecedent beneficial relation between the parties and hence no duty to act.
Liability for nonfeasance, despite its fearsome and radical connotations in the minds of some courts, is nothing novel in tort law. Such liability has existed for centuries in the areas involving benefit to the obligor; it is but a short extension to impose this liability for breach of clear moral obligations even if there be no relationship of antecedent benefit. At least in the situation where one can readily aid another in saving life, limb or property, without danger and without serious inconvenience, it seems that the law should add to the roster of present -affirmative duties the duty of humanitarianism. Some may object that it will be unduly burdensome to draw the line in this new area of liability. But to argue against the enforcement of obvious moral duties on the ground of administrative inconvenience is simply to reiterate the ancient argument against all growth in the law and to forget that the common law proceeds on the assumption that a "just line dravm with difficulty exceeds in value a simple line which works disproportionate injustice." 16 interfere to save another from impending death or great bodily harm, :hen he might do so with little or no inconvenience to himself, and the death or great bodily harm follows as a consequence of such inaction, shall be punished criminally and shall mae compensation to the party injured or to his widow and children in case of death:' Ames, 
